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This policy did not overcome long 
odds in the legislature, and simi-
lar policies might not succeed in 
other states without federal finan-
cial participation, which is cur-
rently illegal.

Any state policy action on this 
front will take place in the face 
of an uncertain future for provid-
ing undocumented immigrants 
with a path to permanent resi-
dence or citizenship. In addition 
to the hostile national political 
climate, the recent Supreme Court 
split over Deferred Action for 
Parents of Americans and Lawful 
Permanent Residents (DAPA) in 
U.S. v. Texas leaves in place a nation-
wide injunction against granting 
recognition to undocumented-
immigrant parents in mixed-status 
families. This stalemate could 
even indicate a shift in sentiment 
against undocumented-immigrant 
children, since it also keeps Presi-

dent Obama’s immi-
gration policy known 
as Deferred Action 
for Childhood Ar-

rivals (DACA), which grants non-
immigrant legal status to undoc-
umented-immigrant children who 
entered the country before 2007, 
from being extended to include 
all children who arrived in the 

country before 2010. The con-
tinuing uncertainty regarding 
the future of DACA and DAPA 
may make it more difficult for 
states such as California to de-
velop programs that effectively 
provide services to undocumented 
immigrants, because it perpetu-
ates the chilling effect associat-
ed with children’s unauthorized 
status. Furthermore, even if the 
Court had not suspended the ad-
ministration’s executive actions, 
existing federal restrictions on 
access to public programs for 
undocumented immigrants con-
tinue to necessitate state-based 
solutions to coverage.

In this challenging environ-
ment, the California legislature’s 
move to cover undocumented-
immigrant children through Medi-
Cal and include undocumented-
immigrant adults in the insurance 
exchange can provide important 
test cases for legislation that could 
be replicated in other states. Build-
ing a coalition to support and 
sustain these programs, which 
rely on uncertain state revenues, 
will be an important further test 
going forward. The improving 
state economy, coupled with re-
duced spending on care for indi-
gent citizens now covered by 

Medi-Cal under the ACA, creates 
an unusual window of opportu-
nity for these actions. California 
has the opportunity to point the 
way forward.

Disclosure forms provided by the au-
thors are available at NEJM.org.
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Out-of-Network Emergency-Physician Bills — An Unwelcome 
Surprise
Zack Cooper, Ph.D., and Fiona Scott Morton, Ph.D.​​

A lthough the Affordable Care 
Act has increased the num-

ber of Americans with health in-
surance, a 2014 survey found that 
20% of insured people still have 
trouble paying medical bills.1 A 
major source of financial hard-

ship for patients comes from sur-
prise bills from physicians who 
are not in their insurance net-
work. Recent media reports have 
described large and troubling sur-
prise bills from anesthesiologists, 
radiologists, and surgeons who 

assisted during routine proce-
dures.2 Surprise bills from emer-
gency physicians have also been 
a source of concern and are rep-
resentative of the wider problem.

U.S. hospitals generally con-
tract with physician groups to 
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provide care in their emergency 
departments (EDs). Emergency 
physicians, however, contract in-
dependently with insurance com-
panies, and they and the hospi-
tals where they work may not 
contract with the same insurers. 
As a result, patients who choose 
an in-network ED may discover 
later that the physician who treat-
ed them wasn’t in their insurer’s 
network. The result is a large 
physician bill that the insurer 
doesn’t cover or only partially 
covers, leaving the patient to pay 
the balance.

In most areas of health care, 
physicians compete to be includ-
ed in insurers’ networks on the 
basis of price and quality. If an 
insurer offers undesirably low re-
imbursement rates, however, phy-
sicians may refuse to contract 
with that payer and enter an alter-
native insurer’s network or decide 
to care for cash-paying patients 
exclusively. Insurers compete by 
reducing premiums to attract em-
ployers and on various dimen-
sions of plan quality, such as the 
breadth of their network. If an 
insurer cannot develop an ade-
quate network of well-regarded 
physicians, patients will opt for 
coverage from rival insurers.

Surprise out-of-network billing 
is problematic for two reasons. 
First, it prevents health care mar-
kets from functioning as they 
should. Consumers don’t choose 

out-of-network emergency physi-
cians and aren’t informed of out-
of-pocket prices before receiving 
care. For emergency care, rather 
than selecting an individual phy-
sician, patients choose an “emer-
gency package” that includes care 
from both a physician and an 
ED. Because patients don’t have 
a choice of emergency physicians 
and cannot avoid out-of-network 
doctors at in-network facilities, 
emergency physicians will get the 
same amount of business regard-
less of their prices or their par-
ticipation in insurance networks. 

As a result, absent intervention, 
emergency physicians can side-
step the price competition that 
other physicians face when treat-
ing privately insured patients.

Second, surprise out-of-network 
bills can amount to thousands of 
dollars. The Federal Reserve found 
that 47% of Americans couldn’t 
cover an unexpected $400 expense 
without selling assets or borrow-
ing money.3 Most patients select 
in-network EDs for emergency 
care. They should rightly expect 
to be treated by in-network doc-
tors and shouldn’t face financial 
ruin as a result of physician bills 
they cannot reasonably avoid.

We are not aware of any stud-
ies of the prevalence of surprise 
billing by emergency physicians 
on a national level. To our knowl-
edge, Texas is the only state that 
has gathered data on this topic. 

Among the hospitals included in 
the networks of the three largest 
payers in Texas, 21 to 56% have 
no in-network emergency physi-
cians.4

To determine the scope of this 
problem nationwide, we analyzed 
claims data from a large com-
mercial insurer that covers tens 
of millions of people. We focused 
on ED visits for people under 65 
years of age that occurred be-
tween January 2014 and Septem-
ber 2015 at hospitals registered 
with the American Hospital As-
sociation. We identified the hos-
pital referral region (HRR) in 
which the visit occurred, limiting 
our analysis to HRRs with 500 or 
more ED visits during the target 
period. Applying these criteria 
yielded data on more than 2.2 
million ED visits in 294 of the 
306 HRRs, covering all 50 states 
and capturing more than $7 bil-
lion in spending.

Our results are deeply trou-
bling: of the 99.35% of ED visits 
that occurred at in-network facili-
ties, 22% involved out-of-network 
physicians. This figure masks 
significant geographic variation 
in surprise-billing rates among 
HRRs. In McAllen, Texas, and St. 
Petersburg, Florida, surprise-bill-
ing rates were 89% and 62%, re-
spectively (see map). In contrast, 
in Boulder, Colorado, and South 
Bend, Indiana, the surprise-billing 
rate was near zero, suggesting 
that surprise billing is a solvable 
problem.

Because our data do not cover 
markets uniformly across HRRs, 
we compared the rate of out-of-
network billing we observed in 
areas where our data capture a 
higher share of the privately in-
sured population with those where 
they capture a lower share. Using 
insurance-enrollment data from 

Surprise out-of-network billing is problematic 
for two reasons. It prevents health care  

markets from functioning as they should.  
And the bills can amount to  

thousands of dollars.
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HealthLeaders InterStudy (a health 
care business information com-
pany), we calculated the propor-
tion of each HRR’s total privately 
insured population that is cov-
ered by our data. We then ana-
lyzed the rate of out-of-network 
surprise billing by emergency 
physicians for HRRs in the top 
and bottom quartiles of market 
coverage. The mean rate of sur-
prise billing was 18.6% in the 
former and 24.4% in the latter. 
The correlation between the share 
of the population covered per 
HRR and the rate of out-of-net-
work billing is −0.11.

We also estimated the poten-
tial extra cost for patients who 
are treated by an out-of-network 
emergency physician. On average, 
in-network emergency-physician 
claims were paid at 297% of 
Medicare rates. For reference, or-
thopedists in our data set were 
paid at 178.6% of Medicare rates 
for knee replacements, and inter-

nists were paid at 158.5% of 
Medicare rates for routine office 
visits. Our data show that out-
of-network emergency physicians 
charged an average of 798% of 
Medicare rates. We calculated the 
potential additional cost for pa-
tients as the difference between 
the out-of-network emergency-
physician charge and 297% of 
the Medicare rate for the same 
services in the patient’s location 
and found that patients could be 
billed for an average balance of 
$622.55 (unless their insurer paid 
the difference). It is also impor-
tant to note that the potential bal-
ance bills can be extremely high; 
the maximum potential balance 
bill faced by a patient included in 
our data set was $19,603.30.

Perhaps because the scale of 
this problem has not been known, 
there are virtually no federal pro-
tections against surprise physician 
bills, and the response in most 
states has been inadequate.5 A 

number of states have introduced 
“hold-harmless” provisions that 
prohibit out-of-network providers 
from balance billing patients.5

However, these laws typically re-
quire the insurer to pay the full 
billed amount. Although they lim-
it additional costs for consumers, 
such laws create perverse incen-
tives for providers to avoid join-
ing networks, because the insur-
er must still pay the billed rate. 
Insurers will ultimately pass these 
higher costs on to consumers in 
the form of higher premiums.

Some states, including New 
York, have adopted hold-harmless 
provisions together with a medi-
ation process in which providers 
and payers negotiate payments for 
out-of-network services. Although 
New York’s law is one of the 
most ambitious to date, it doesn’t 
apply to people who receive in-
surance coverage from self-insured 
firms. Furthermore, patients who 
receive surprise bills must be 
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aware of the state protections 
and submit a substantial amount 
of paperwork to get redress.

Ultimately, surprise out-of-net-
work billing is the result of a 
market failure: the lack of a com-
petitively set price for physician 
services. There are various ways 
such a price could be established. 
We believe the best solution would 
be for states to require hospitals 
to sell a bundled ED care pack-
age that includes both facility and 
professional fees. In practice, that 
would mean that the hospital 
would negotiate prices for physi-
cian services with insurers and 
then apply these negotiated rates 
for certain designated specialties. 
The hospital would then be the 
buyer of physician services and 
the seller of combined physician 
and facility services. If physicians 
considered the hospital’s payment 
rates too low, they could choose 
to work at another hospital.

This solution preserves price 
competition. Emergency physi-
cians would compete on price 
and quality to offer services to 
hospitals. Hospitals would com-
pete on the price and quality of 
their package of emergency ser-
vices to be included in insurers’ 
networks. Hospitals would also 
compete to offer sufficiently high 
rates to attract physicians. Insur-
ers would compete on premiums 
and quality to attract employers 
and enrollees but would increase 
provider payments to create attrac-
tive networks. Most crucially, pa-
tients would always be protected.

Disclosure forms provided by the authors 
are available at NEJM.org.
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The prevailing fee-for-service 
payment model has led U.S. 

health care administrators and 
physician practices to impose se-
vere constraints on the time phy-
sicians spend talking, for which 
they are reimbursed poorly or not 
at all. New value-based reimburse-
ment models, however, such as 
bundled payments, accountable 
care organizations, and shared 
savings plans, provide powerful 
incentives for physicians to regain 
control over the quantity and 
quality of time they spend talk-
ing. As we have helped dozens of 
organizations to estimate total 

care-cycle costs, we’ve identified 
many situations in which having 
physicians and other clinical per-
sonnel talk more with patients 
and each other can be the least 
expensive and most effective 
approach for delivering better pa-
tient care.

One important role of physi-
cians’ talking is to motivate pa-
tients to make earlier and better 
decisions about their care. Less 
than half of patients with chronic 
kidney disease, for example, cur-
rently prepare effectively to start 
dialysis. Ideally, a vascular sur-
geon should place a fistula or 

graft several months before the 
start of hemodialysis. But nephrol-
ogists, under pressure to maxi-
mize the number of patients they 
see per day, often lack sufficient 
time to persuade patients to start 
dialysis with a matured fistula or 
graft — a conversation that we 
calculate costs less than $200. 
The consequence is that too many 
patients begin dialysis with a 
catheter and subsequently have 
high rates of infections and other 
complications that not only harm 
them but also increase treatment 
costs during the next 6 months 
by more than $20,000.1

The New England Journal of Medicine 
Downloaded from nejm.org at Yale University on February 3, 2023. For personal use only. No other uses without permission. 

 Copyright © 2016 Massachusetts Medical Society. All rights reserved. 


